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infidel is subject to the same tax as the Moslem the rate to
him is doubled. The reason of Abu Hamfah, finally, is
that productive lands in Moslem states cannot remain un-
taxed, and that of the two taxes, the kharaj and the tithe,
the tithe is precluded here because it is a kind of sadaqah,
which the infidel may not pay, and that therefore he is sub-
ject to kharaj. If the land sold by the Moslem returns to
him or to another Moslem through the exercise of the right
of pre-emption or option (khiyar), or through the sale's
being imperfect (fasid), or by virtue of a judgment of dis-
solution on the ground of a defect (eayb) in the land, it
becomes again a tithe land. If, however, the land is re-
turned to its former Moslem owner for a defect without a
judgment to that effect, or by reason of a dissolution of the
sale by the common consent of the two parties (iqalah)'
then, because such a dissolution is a new sale as re-
gards third parties, the Moslem owner pays kharaj on it1
If a Moslem buys a kharaj land from, a dhimmi,
the land still pays kharaj, according to* the Hanifites,
Malik says that the land becomes tithe land because kharaj
involves humiliation and a Moslem is never humiliated either
when he acquires a land that is not subject to kharaj, or even
when, for instance, he buys land already paying khar&j.
Al-Sarakhsi says that Malik, in arriving at his con-
clusion, likened the kharaj of heads (kharaj al-nifus) to
that of lands.2 But this is not true, not only because the
precedents of Ibn Mas'ud, al-Hasan Ibn 'Ali, and Abu Hu-

1 Durr, p. 143.

The difference between dissolution for defect by a judge and disso-
lution by the two parties lies in the fact that dissolution by the judge
in virtue of the general authority (wildyah 'dmmah) vested in him
amounts to an absolute dissolution (faskh) of the sale, as if the
Moslem seller had never sold his land. Consequently the latter con-
tinues to pay tithe on his land.

1 Cf. Umm, vol. iv, p. 193; vol. vii, p. 325.